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Honourable Jim Bradley, Minister of the 
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=—-Uponmsconmencing’ at. 5:35 pm. 

THE CHAIRMAN: Thank you, ladies and 
gentlemen. Please be seated. 

MSeeMURPHYRemMry *Chatrmanys 2f"L tcould 
just take two minutes at the outset to speak to the 
Board on the issue of scoping for Panel 16. 

As I am sure you are aware, we received 
two of the statements of issues by fax late on Friday, 
I didn't see them until today, and we received two more 
today. My concern is, of course, I haven't had an 
opportunity to look at them very closely and, as you 
are aware, we have been involved in some other matters 
today. Of more concern, I haven't had an opportunity 
to review those documents with the witnesses for that 
panel, and I am concerned that the scoping would be 
more focused if I have that opportunity. 

And I have discussed that with all 
counsel, they understand the situation. I have advised 
that I would be prepared to deal with the scoping of 
Panel 16 immediately after the lunch break tomorrow, 
which I understood would end about 1:30, and that would 
give me the morning to discuss these new documents with 
the witnesses that are in Panel 16. 

And I have advised counsel and I am 


advised that they would be available at that time. 
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MR. HANNA: Mr. Chairman, I apologize, 
perhaps I wasn't clear with Ms. Murphy. She did 
indicate this to me. Unfortunately, I am scheduled to 
take the eleven o'clock flight out tomorrow. If we 
could have it at 8:30 it would be more better for 
myself. I have a meeting tomorrow and if we could have 
Lt cateEss Oe 

THE CHAIRMAN: Well, the Board is 
concerned frankly over losing too much hearing time in 
terms of the evidence. It was our understanding that 
tonight we would deal with both the procedural matters 
we are scheduled to deal with as well as the scoping, 
and then proceed tomorrow morning, starting at 8:30, 
with Ms. Swenarchuk's cross-examination. 

To start breaking it up again in terms of 
the scoping, just in our view, takes more time away 
from hearing the evidence of this case and that, of 
course, is one of the things that concerns us greatly. 

We anticipated not going into 
cross-examination tonight after both the procedural 
issues and the scoping to allow Ms. Swenarchuk an 
opportunity to prepare fully for cross-examination all 
day tomorrow. And although we would like to 
accommodate all of the parties, we feel that perhaps to 


the extent that we can get through the scoping tonight, 
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we would rather do it tonight. 

MS EMUK PHY sewed athenaataine.ooJust: for 
the record, I received from OFAH and NAN their 
statements on Friday evening, I saw them today for the 
first time, and I received from NOTOA this morning and 
from Treaty 3 about 15 minutes ago. And I am also 
advised by Ms. Swenarchuk that she was prepared to go 
tonight. 

THE CHAIRMAN: Well, we have reviewed 
those statements ourselves and we don't believe there 
is a lot in those statements that are necessarily going 
to affect our comments on the scoping session in any 
event. So I think we would rather proceed. 

What we are proposing to do tonight is to 
deal with the procedural matter concerning the length 
of the hearing first, then take a break, during which 
time, after listening to your submissions, we will 
consider them briefly and if we are in a position to 
come back with something at that point we will; if not, 
we will then proceed to the scoping immediately 
thereafter and then break for the evening, and 
commencing with Ms. Swenarchuk's cross-examination 
firstaethingstonerrowamorningzatvs<soe 

So I think that is the way the Board 


wants to proceed in this matter. 
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Just before we commence with hearing your 
submissions, the Board wants to welcome our guests from 
Manitoba who I understand are in here for some other 
purpose and wanted to see something of how the timber 
management hearings were going. Unfortunately, you 
didn't pick a very good night-- 

MR. CAMPBELL: They picked a great night. 

THE CHAIRMAN: --in the sense that we are 
going to be dealing mainly with procedural issues and 
we won't be dealing essentially with any of the 
evidence tonight. However, you are welcome to see how 
the Board is faced with procedural challenges from time 
to time and you will get some measure of our patience 
or impatience as a result of tonight's proceedings. 

Okay SR Whordsmiipets rster aMree Campbere 
are you the designated-- 

MR. CAMPBELL: Hitter. 

THE CHAIRMAN<90 --hitterstonight? 

MR. KENNEDY: Mr. Chairman, might I ask a 
question. Is it appropriate for the panel to step 
down? 

THE CHAIRMAN: Yes. I don't think we 
will bevtrequiring!thelpaneletonight#) *somyoutcan ada 
step down. 


-~--(Panel withdraws) 
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(Campbell) 


MR. CAMPBELL: Mr. Chairman, just before 
reporting on the results of the meeting of counsel, 
which you asked to have brought to the Board's 
attention at this time, there are a few preliminary 
matters I would like to deal with. 

First) ofall? on? behalf“of-all parties 
and those who have attended the hearing, we extend our 
condolences to Mrs. Koven and we would like to assure 
you that you have all of our support. 

The second matter I would like to deal 
with is the Class EA for Access Roads to Ministry of 
Natural Resources Facilities. I have provided the 
Board, parties, witnesses, reporter with copies of that 
document. They are on the desk before you, one for 
each member of the panel and a record copy. 

I don't know whether you intend to mark 
that as an exhibit or whether to mark it during the 
course of the cross-examination, but I wanted to advise 
you that we had that available. 

THE CHAIRMAN: I think we can give it an 
exhibit number now. Exhibit 889, I believe. 

MS. SWENARCHUK: Mr. Chairman, I believe 
it is already marked as Exhibit 886. 

THE CHAIRMAN: Oh, okay. 


MR. CAMPBELL: Mr. Chairman, I should 
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(Campbell) 


also advise that we have, for the convenience of 
everyone, bound in the front of the document the formal 
approval of the Minister giving approval to proceed 
with the undertaking; that is, of course, in respect of 
this Class Environmental Assessment for Access Roads to 
MNR Facilities, and behind that the conditions of 
approval which were incorporated into that document. 

THE CHAIRMAN: Very well. That will be 
Exhibit 886. 

---EXHIBIT NO. 886: Copy of Class Environmental 
Assessment for Access Roads to MNR 
Facilities containing formal 
approval of the Minister and 
conditions of approval. 

MR. CAMPBELL: Now, the third preliminary 
matter, Mr. Chairman, you asked if I would obtain 
appropriate instructions and advise the Board of MOE's 
position with respect to membership on timber 
management planning teams. 

THE CHAIRMAN: Yes. 

MR. CAMPBELL: The position of the 
Ministry of the Environment is that it would be 
beneficial if MOE could from time to time at MOE's 
discretion appoint a member to be part of a timber 
management planning team from start to finish of the 


planning team's work. 


MOE would not seek any compulsory order 
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(Campbell) 


from the Board requiring membership from MOE on all 
such teams and, as stated by Mr. Kennedy, that is very 
much for resource reasons. 

THE CHAIRMAN: Thank you. 

MR. CAMPBELL: Now, perhaps to introduce 
the report on the discussions that have been held 
between counsel with respect to responding to the 
Board's discussions on the length of the hearing, I 
think perhaps the easiest way to proceed is to 
distribute to you a proposal which I placed in front of 
counsel at the meeting today. 

I have instructions to consent to the 
provisions of this proposal on behalf of the Ministry 
of the Environment, for reasons that must be obvious. 
It having been presented today only for the first time, 
none of the other counsel are in that position, and I 
will speak to that matter briefly, but I think that the 
document will provide some focus for the remarks which 
I wish to make and perhaps I distribute it at this 
time. (handed) 

THE CHAIRMAN: Mr. Campbell, how do you 
wish to proceed in this matter, in the sense that 
although matters of this type won't necessarily be 
exhibited to the proceedings and certainly isn't part 


of the evidence, the Board nevertheless feels that this 
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discussion may be of interest to others who are not 
present on an ongoing basis at the hearing and it might 
be preferable to somehow, in addition to the verbal 
discussion being on the record, to have a document like 
this also exhibited in the transcripts. 

MR. CAMPBELL: Well, I was going to 
suggest that perhaps the easiest way is simply to 
incorporate it into the transcript either directly at 
this point in the transcript or append it behind the 
final page of today's transcript. 

I am indifferent except I would like the 
opportunity to provide the reporter with a copy which 
has my typo corrected other than by my handwriting. 

THE CHAIRMAN: Okay. Why don't we do 
that, reporter. We will have this referred to as being 
presented to the Board and the text of this document is 
outlined. I don't think we will necessarily give it an 
exhibit number, and everyone else will have the benefit 
of it as well. 

---(Written submission appended) 

MR. CAMPBELL: Mr. Chairman, just in 
opening I think I would like to express what I believe 
is a view shared by many of the counsel which is that 
this matter is one of considerable importance and 


considerable importance to the proponent. It is not an 
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uncomplicated matter, and all of the parties before 
you, with very few exceptions, represent large 
constituencies and bring before you, in a very real 
way, a consolidated set of interests which have to be 
represented. 

I think that is to say that speeding up 
the process is not something which the Board should 
pursue at all costs, and I don't suggest for a moment 
that that is what you intend to do in these 
DrOceecadingS ee DutE Lic ninke i tease worth noting ‘that 
sometimes on important, complex matters, yes, they do 
seem to take some time and that that is not necessarily 
a wrong thing, it may simply be something that is 
encumbent in the nature of the examination before you. 

THE CHAIRMAN: Okay. Without agreeing or 
disagreeing with you, Mr. Campbell, let's go on to what 
the substantive part of the proposal is. 

Take it as a given that this Board will 
do nothing other than conduct this proceeding ina 
manner which this Board believes is both in the public 
interest and will afford the Board an opportunity to 
end up with a reasoned decision on all of the evidence 
put forward by all of the parties in a manner which is 
consistent with procedural fairness and, consequently, 


we understand the parties' concerns, that the Board 
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does not sacrifice any type of fairness or enter upon a 
Situation for expediency purposes only so that it will 
not have before it all of the evidence that is 
necessary for it to reach an informed decision on the 
merits of this case. 

You’ can put it’ in a number of different 
ways, but take it as a given that the Board is well 
aware of the parties' concerns in this regard and would 
not jeopardize this hearing for expediency only. 

MR. CAMPBELL: You said it much better 
thaneledidad® Mrégchainmane 

THE }CHAITRMAN?"§Somnow Let s®sort: offeit 
we can, move on to what the proposal is. 

MR. CAMPBELL: Dealing with the specific 
proposal that was brought to the meeting today - 
amongst some other suggestions which I will get to - 
there are really two areas that are addressed by this 
proposal: One has to do with calling evidence in 
cross-examination, the other has to do with how to 
focus peoples' attention, including parties' attention, 
on the end of the process as opposed to on interim 
procedures. 

The first three pararaphs of the proposal 
are aimed at reinforcing the Board's wish to have the 


procedural aspects of the hearing focused and proceed 
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in a timely way. The proposal is to have parties adopt 
a voluntary limit of one and a half days per panel for 
direct evidence with leave of the Board being required 
if more time is felt to be required. 

There was some suggestion at the meeting 
that the Board should make it clear that it would not 
be, or perhaps to put it a different way, it would be 
liberal in granting such leave in appropriate 
circumstances. The kinds of circumstances which were 
discussed were situations where translation was 
required which necessarily would extend time; other 
Situations where, on the merits of the case going in, 
it was apparent that there was good reason to extend 
this time. 

Secondly, and really pararaphs (b) and 
(c) deal with reinforcement of the scoping procedure 
and suggest that any party not filing a scoping 
statement in a timely manner would require leave of the 
Board before being permitted to cross-examine on that 
panel. Leave considerations, however, would depend on 
the party specifically identifying relevant matters 
which it intends to raise in cross-examination. 

There is a strong view amongst counsel 
that what matters for cross-examination purposes is 


relevance, subject of course not to being unduly 
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repetitious in the course of that cross-examination. 

To give that a little more shape, it is suggested that 
scoping sessions should be scheduled three weeks in 
advance of the expected commencement of the panel's 
evidence and any party not filing material - that is 
for that scoping session - should be notified by the 
Boardathatmntttheyesti Pigwasneco ves = exattine they 
must within one week of the date of the scoping session 
make representations to the Board in support of leave 
and that failure to make representations would be 
understood by the Board as waiver of the opportunity to 
cross-examine the panel. 

THE CHAIRMAN: Okay, just to expand on 
that one. If a party does not file any material, a 
statement of issues with respect to a scoping session 
but does indicate within a week of the actual 
cross-examination that they wish to cross-examine, on 
what can they cross-examine; the whole witness 
statement, or is there a special scoping session 
dealing with that party alone? 

MR. CAMPBELL: I think they would have -- 
it would be encumbent upon them to identify the areas 
on which they wish to cross-examine as part of their 
representations in making leave for permission to do 


so, having missed the scoping sessions. It should not 
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be an open-ended situation in my submission. 

THE CHAIRMAN: And are you suggesting 
that missing the scoping session should only be as a 
result of extraneous circumstances beyond one party's 
control type thing? In other words, what are the 
grounds for the Board giving leave to cross-examine at 
all in those circumstances? 

MRASrCAMPBEIL Agnes Cha nkethesprincinal 
reason -- again our focus has been on relevance. I 
think that parties who miss scoping sessions should be 
required to offer an explanation as to why that is the 
case, and I am reluctant to say that there would be 
reasons that would result in the Board simply denying 
the opportunity to cross-examine because the reasons 
offered were so insubstantial. I don't think in the 
face of good reasons it would be wise to deny 
cross-examination. The point is to try and ensure as 
best one can that -- 

THE CHAIRMAN: How could we deny the 
right to cross-examine in any event, in view of the 
Statutory Powers Procedure Act? 

MRICAMPBELU eeisthinkeaieyow Took at the 
cases under that Act, Mr. Chairman, that there have 
been cases in which rights to cross-examination have 


been abridged. This wording is aimed at setting up 
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procedural rules to make it clear that a complete 
failure to make representations in accordance with the 
Board's requirements would be a waiver of that right. 

In my submission the Board has the power 
to set appropriate procedures. It cannot accomplish 
its objectives on scoping if parties do not come 
forward and cooperate and, in my submission, this rule 
would be supportive. 

THE CHAIRMAN: Okay. Mr. Edwards? 

MR. EDWARDS: Mr. Chairman, I hesitate to 
interrupt Mr. Campbell, but my reading of sub (c) and 
what I understood that we had considered at the meeting 
was the issue of filing material rather than attendance 
at the scoping session, there is two separate items, 
and the Board seems to have moved to the second one 
which really isn't part of the material; that is to 
say, if somebody doesn't file material they may lose 
the right to cross-examine. 

But it would be my reading of this that 
they would allow a person who filed a statement of 
issues and was unable for whatever reason to attend the 
scoping session to still cross-examine without having 
to make further representations to the Board. 

And I would just invite Mr. Campbell to 


clarify whether that is his reading as well. 


Farr & Associates Reporting, Inc. 


Submissions 24818 


(Campbell) 


MR. CAMPBELL: Yes. I was answering your 
question, Mr. Chairman, on the assumption that not only 
Was =cneLesion—-atcenddancey = there was™non-=riling. 

THE CHAIRMAN: No, I think the Board was 
really addressing its mind to whether or not parties 
had taken part in the scoping session by not filing the 
statement of issues. 

Certainly if they file their position in 
a statement of issues and don't attend the actual 
scoping session their further concerns may not be taken 
into account beyond what is stated in the statement of 
issues itself, but the Board can render its decision on 
the issues to be dealt with in examination based on the 
written material. 

So I would agree with you that I think 
the important thing is that parties file the statement 
of issues and you are also expected to attend, but it 
may be for some reason that parties cannot attend. 

MR. CAMPBELL: All of these provisions of 
course, Mr. Chairman, are aimed at emphasizing again 
and regularly the importance the Board places on the 
scoping sessions and the objectives which it has 
established for those sessions. 

THE CHAIRMAN: Okay. But let's go back 


to that for a minute because this is an area that the 
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Board is not entirely happy with the results of the 
scoping sessions be Glee and; that is, we have the 
proponent's statement of issue which is contained 
generally in their synopsis or executive summary of the 
witness statement, and then we have the parties looking 
at those areas and indicating in a statement of issue 
filed by each party upon which areas they intend to 
cross-examine. 

Now Disycuyitakeretonsexample@s rand we 
will get to it later tonight - Panel 16, there are 
maybe five pararaphs out of the proponent's statement 
of issues upon which parties don't intend to 
cross-examine and some of those pararaphs deal with the 
signature pages-- 

MR. MARTEL: That is all that's there. 

THE CHAIRMAN: --of the witness 
statements. 

MR. MARTEL: Every other paragraph. 

THE CHAIRMAN: And so where we are is 
cutting down absolutely nothing in terms of fastening 
upon areas of which parties, for one reason or another, 
feel are important to their interest and sort of using 
a broad brush approach and saying, effectively, we are 
going to deal With everything. 


Now, that is by allowing the parties 
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themselves to make the choice as to which issues they 
wish to cross-examine upon. Now, you have got to 
realize, I think, that this is a two way street; the 
Board sits here as well, it has read the witness 
statements, and what the parties deem to be important 
for their clients' interests the Board may not 
necessarily feel it's a matter that has to be 
extensively cross-examined, and somehow the Board feels 
that it may have to amend the procedure in the scoping 
sessions so that if we are going to rely on scoping as 
one of the principal mechanisms for shortening this 
hearing, it is going to have to somehow focus and 
eliminate some issues from at least oral presentation 
either by cross-examination or otherwise, direct, and 
it doesn't seem to be doing that. That is all the 
Board is saying. 

It's looking back and although it is 
focusing everybody's mind on what the witness statement 
contains and what areas some of the parties are 
interested in, by and large very few of the parties are 
giving up anything in terms of what they do not find 
necessary to cross-examine upon. And, you know, we are 
not sure, quite frankly, of the full value of these 
scoping sessions as a mechanism for shortening 


anything. 
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MR. CAMPBELL: If the Board has 


suggestions to increase the focus of those sessions and 


to increase the focus of the statements to improve what 


it sees as the content of those 


statements... 


THE CHAIRMAN: Well, without sort of 


pre-empting what you have got for the rest of your 


proposal, we sort of feel at least when we get to the 


other side of the case, if not for the remaining panels 


of the proponent - but it may not be possible to do 


with the remaining panels of the proponent's evidence 


because the parties haven't yet 
proposed conditions of approval 
the position where the proposed 
from all the parties are on the 


scoping sessions related to the 


filed their own 

- but when we get to 
conditions of approval 
table, then maybe the 


witness panels of those 


in opposition or those other parties, like the industry 


in support, can somehow be tied 


in to: their conditaons 


of approval that they would want to see in any ultimate 


decision as contrasted to the conditions of approval 


put forward by the proponent. 


And there is where we may be able to 


focus on what areas are going to be the subject of 


cross-examination; i.e., tying them into specifically 


what the parties want at the end of the case. 


MR. CAMPBELL: That would be an 
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initiative that certainly speaking for my client we 
would entirely support. It brings the focus to the end 
of the case. 

THE CHAIRMAN: Right. 

MR. CAMPBELL: Which is where, in our 
submission, it appropriately ought to be. 

THE CHAIRMAN: So that is something -- 
you know, just looking at paragraph (c) we are not 
apitetirasy ss, satisfied with the way scoping has gone to 
date and for the reasons given. 

MR. CAMPBELL: That is fine. And if the 
Board can provide us with its views as to how to make 
those more effective, such as requiring also a tie to 
proposed terms and conditions, I am sure that will be 
helpiuls 

THE CHAIRMAN: OkKay. 

MR. CAMPBELL: You will recognize that 
these provisions did not speak so much - the content 
of the scoping sessions but just some of the 
enforcement mechanisms to ensure that whatever content 
was there, it was being achieved. 

THE CHAIRMAN: Right. And the parties 
have to take part and assist in this whole process or 
ultimately they may lose some rights by way of waiver. 


MRY-eCAMPBELIE “ALL right’. “Now, ‘moving 
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on, I think the balance of the proposal really speaks 
quite directly to a matter which you raised, Mr. 
Chairman, which was terms and conditions. 

We suggest there that we name a date by 
which each party would file proposed terms and 
conditions setting out the specific order which that 
party wishes the Board to make at the conclusion of the 
hearing. We suggest a date of January 30th. 

Based on discussions of this afternoon, 
as the Board is aware, that may or may not be the end 
of MNR's evidence, given that Dean Baskerville is 
expected in December, and so we thought it was best to 
name a date certain as opposed to leave it floating at 
this time. 

THE CHAIRMAN: And you will have before 
you for some time Panel 16 which is the only other real 
substantive panel dealing with monitoring in terms of 
the proponent's position, so that presumably parties in 
opposition could formulate their conditions of approval 
knowing what the proponent's case was, even though it 
may not have been fully presented. 

MR. CAMPBELL: That is certainly what 
that date recognizes. 

THE CHAIRMAN: Okay. 


MR. CAMPBELL: What we then propose is 
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the following: That the parties, all of the parties 
who have filed proposed terms and conditions would make 
available during the period - and the period that we 
have suggested is January 30th to March 9th - they 
would make available named persons for the purpose of 
negotiating agreements with respect to proposed terms 
and conditions. 

Now, the idea here is to have focused 
discussions amongst the parties and the proponent at a 
working level, if you will; that is, right down into 
the nitty-gritty of the terms and conditions to see 
whether agreement can't be reached on some matters, 
recognizing that the negotiating teams would be quite 
busy during this period and that the results would have 
cougo, back Bionmminsitructdwvons®. silivetcontinued to say 
that it would be understood that any agreements reached 
in the course of those negotiations would be subject to 
Management or client approval with the results of that 
Management or client consideration being finalized and 
Gommuni catedabytAnn belsth 791990 smthategis aol ccourse, 
communicated to the parties involved in those 
negotiations. 

We would then ask that the Board set 
aside hearing time in the week of April 30th for the 


purpose of being advised of the outcome of any 
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discussions relating to terms and conditions and on 
appropriate procedures for dealing with such agreements 
in the hearing. 

I guess there are two problems here, 
before I get Paar to the general concept here in terms 
of appropriate procedures for dealing with such 
agreements. There have been instances where other 
panels have shown more or less enthusiasm for parties 
bringing forward such agreements for Board 
consideration. Some panels have used that as a device 
to isavemtime;mother gpanelshhavestakensthevposttionsthac 
they need to hear a good portion of the evidence in any 
event: 

It is necessary, of course, in all cases 
that agreements be supportable on the evidence and 
there will have to be - assuming that some agreements 
are reached - there will have to be some procedure so 
that other people who are not party to those 
discussions have some opportunity to deal with those 
areas. 

I don't put before you today any 
particular solutions though to those questions, but 
Lt's, important to»recognize «them and I think a solution 
would have to be fashioned to meet the particular 


circumstances that came before the Board. 
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MR. MARTEL: Well, if we got an 
agreement, Mr. Campbell, you are suggesting at the end, 
if you got an agreement, that that would terminate the 
hearing? 

MRED CAMPBELGS Pa LiEe you" gote-— 

MR. MARTEL: I mean, if you got consensus 
on all the points that you could reach an agreement, 
are you saying at that point that we could -- 

MR. CAMPBELL: Well, I think there still 
may be a few people around the province that you would 
need to hear from. The parties before you today, for 
instance, do not have the authority to speak for all of 
the people of the province on all matters, and it's 
just that kind of concern that has led to the closing 
words of that paragraph. 

Nevertheless - and I will jump ahead a 
LbttleSsbit =~eitveertainlytisimy *submissionsthat- if the 
Board is concerned about shortening this hearing, there 
are really in the end only two ways to do it: One is 
to get agreement on some issues and get them off the 
table so they don't occupy any more hearing time or at 
least any substantive hearing time. 

THE CHAIRMAN: Well, that hopefully was 
our aim initially with some of the scoping sessions 


and; that is, basically: Here's the evidence, here's 
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the various interests of the parties as recognized by 
themselves, if you can reach accommodation based on 
what you have seen - and we have never prevented any of 
the parties from speaking with each other or consulting 
amongst yourselves - get the issue off the table. The 
problem being, you know, is that not very many issues 
have been removed voluntarily from the table. 

MR. CAMPBELL: Well, obviously it would 
be inappropriate for me to speak to the efforts that 
have been made along those lines, but those remarks 
previously have not gone unnoticed by counsel. 

ins any event == 

MR. SMARTED? SAL] Snighteeebtitecould) tlask 
a question then? Could I ask a question at this stage 
then, Mr. Campbell? 

You are suggesting that, let's say, each 
party - and this is hypothetical - had a certain number 
of issues and there was consensus or agreement reached, 
that all of those items would then come directly off 
the table and we wouldn't have any more evidence from 
any of the parties with respect to those specific 
issues? 

MR. CAMPBELL: You wouldn't need any more 
evidence from those parties who supported the 


resolution put forward in that agreement. I think 
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there is a-concern, the Board has local hearings 
scheduled all over the province, those people should be 
made aware that there is a proposal before the Board 
and they should be entitled to comment on it, call 
evidence on it, et cetera, et cetera, or some other 
people with rights who are not caught up in this 
proposal and their rights have to be protected, and 
that is what this is aimed at. 

MRee MARTELS edsunderstand=that. What I 
am trying + get from you, that those people who are in 
full-time attendance, if they each put a series of 
proposals forward and there is an agreement from those 
parties who are in full-time attendance those issues, 
insofar as the parties are concerned, are finished at 
thatopoint? 

MR. CAMPBELL: That would certainly be my 
position. If there was an agreed term and condition 
which satisfied a concern that my client had, there 
would be no reason for me to ever mention it again nor, 
under those circumstances, it having been resolved, 
should the Board be very happy about anybody who is 
Dartyetoethatmagresementebringing suteup, it is resolved. 

THE CHAIRMAN: Provided, as you mentioned 
before, there is some evidence before the Board in 


Order omsUppDOT. tents 
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MR. CAMPBELL: - Absolutely. 

THE CHAIRMAN: That could well be in the 
form of the witness statements itself. 

MR. CAMPBELL: Absolutely and -- 

THE CHAIRMAN: We don't have to deal with 
it in open session, but we have it before us, the 
parties have agreed to it and I suppose other parties 
that would enter the hearing's proceedings at whatever 
stage through the public sessions in various locales 
could address it, they wouldn't be party to this 
agreement per Se. 

And the Board would listen to it and if 
it was persuaded, for instance by the representations 
of one of these other parties, it may well have to 
advise the parties, I suppose, that it does not accept 
the agreement and perhaps the parties may have to argue 
that one out. 

In fairness, if we sort of indicate it's 
off the table to the full-time parties but our minds 
are changed by other evidence brought in by somebody 
not bound we would in effect, I think in fairness, 
throw it back on the table and say: Have a go at it, 
and then we will make up our minds in the ultimate 
decision. 


MR. CAMPBELL: That would certainly be 
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the fair way to deal with it. I think dealing directly 
with Mr. Martel's question though, the concept here 
though is: If a matter is covered by an agreed term 
and condition thenysvyesy it is history for those 
parties, it's settled, like any other settlement 
discussions. 

Now, that is the first way. 

MR. MARTEL: Could I just have one moment 
with the Chairman, please. 
=——-DUScUSSLONSecti athesrecord 

THE CHAIRMAN: What would the objections 
of the parties be - we are just canvassing openly, 
quite sirankly, wl Ghoutehaving, -thought tabl.of this 
through a hundred per cent - what would be the view of 
the parties with respect to the areas that were not 
agreed upon by the parties, the full-time parties to 
these negotiating sessions, if these were reviewed by 
the Board with the parties with a view towards seeing 
if there couldn't be any further accommodation before 
we ultimately ended up with a list of defined issues 
upon which there is absolutely no agreement and those 
will have to be addressed in the normal fashion. I can 
perceive some difficulties with that and -- 

MR. oe CAMPBELL \Lathinkedite is» absolutely 


critical that the Board not put itself in the position 
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of becoming a party to those negotiations. 

THE CHAIRMAN: Okay. 

MR. CAMPBELL: That PSecnevrirst: ching. 

THE CHAIRMAN: Okay. 

MR. CAMPBELL: The second thing, and that 
is fundamental. 

THE CHAIRMAN: Okay. 

MR. \CAMPBEELeer Secondiyva | Lethink@icers 
perfectly fair for the Board, because all of these 
areas of disagreement will be covered by the terms and 
Conditions *that.will bewtilved in@front) of you, theres: 
absolutely nothing wrong with the Board asking 
questions»of counsel to bessune*thatei tris #insits sown 
mind absolutely clear as to what is being requested and 
what the area of disagreement is. 

And I guess my experience is that 
sometimes, if Board's ask sufficiently penetrating 
questions along those lines, some areas of hitherto 
unsuspected consensus begin to emerge. 

MR. MARTEL: That can become consensus 
eventually. I understand your concern, Mr. Campbell, I 
just wonder the reason why we might look at it in that 
way is not to try to interfere in the process, but as 
you talk it out rationale becomes much more -- 


MR. CAMPBELL: Well, there is -- 
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THE CHAIRMAN: I think the Board 
understands the concern of counsel with the Board 
playing more than one role. 

MR. MARTEL: I understand. 

MR. CAMPBELL: That is really subject to 
ad Ino featha Gan but—— | 

THE CHAIRMAN: That's right. 

MR. CAMPBELL: --but making sure the 
Board understands exactly the term and condition that 
is being requested and why it's different and so on, is 
perfectly appropriate and, in my submission, at least 
is helpful in the Board understanding the point of 
view, so that on matters like scoping and relevance of 
cross-examination it has better information on which to 
make all of those kinds of rulings. 

THE CHAIRMAN: Okay. 

MR. CAMPBELL: Now, as I say, I am 
really -- because I am responsible for these, that I am 
really the only one who has any instructions on then, 
as you might expect. These matters were discussed at 
the meeting held this afternoon and, on behalf of 
counsel, I would suggest that the Board recognize that 
counsel will undertake to obtain instructions on these 
matters as soon as possible but, Ae the nature of 


the client groups represented, we ask that we not be 
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required -- that counsel not be required to speak to 
this any earlier than the start of the day on October 
18th. I'm sorry, I wrote down the wrong date, it 


should have been the 17th which is the Tuesday at the 


start of the day. 


The counsel at the meeting felt that they 
could probably obtain instructions by that date and 
would make their best efforts to do so. You will 
understand that it's some time not just as easy as 
making a simple phone call. 

Meanwhile, having had an opportunity to 
consider these proposals, it would, as always, be 
helpful to have any initial reactions which the Board 
might wish to express in regard to them. Now, a good 
deal of that I think is reflected in the questions you 
have put to us today. 

We also considered the question of 
whether any additional sort of interlocutory or interim 
or intermediate procedures - I am not quite sure what 
the right word is - would be helpful, any more 
pleadings or other filings around issues. It is I 
think the consensus of counsel that resources are going 
to be stretched to do an appropriate job on terms and 
conditions in addition to the other requirements that 


we have to meet for scoping and other matters and 
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continuing cross-examinations, that more sort of 
interlocutory type material could, in fact, be 
counterproductive in that it focuses on some sort of 
intermediate period as opposed to focusing on the end 
of the hearing. 

This hearing is going to end with some 
kind of order and possibly with some kind of terms and 
Conditions ~-andserurreeimportant,saechnink,eto focus ‘on 
the end and not just to increase the burden along the 
way. We think our terms and conditions can be used as 
a very sharp focus on what people want from this 
hearing. 

PHEMCHATLRMAN @2tOkayes eeW Lehethat in/emind, 
Mr. Campbell, what about the suggestion that the 
statements of issue put forward by the parties in 
opposition or those in support, other than the 
Ministry, also contain reference to the specific terms 
and conditions. 

You see, the way the Ministry put forward 
their terms and conditions, they came forward as terms 
and conditions unrelated to their executive summaries 
which preceded them in terms of point of time. At this 
point in time though everybody who is going to be 
presenting their witness statements for their side of 


the case, the terms and conditions -- the draft terms 
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and conditions of both themselves and all other parties 
will, in effect, be on the table, and it would seem to 
us to make it more beneficial if these executive 
summaries were tied in specifically to what that party 
wants by way of terms and conditions, so that the 
issues that they are going to deal with in evidence are 
related solely and essentially to the terms and 
conditions that that party wants. 

Now, that is one step further than what 
you are suggesting. You are suggesting, as I 
understand it, executive summaries in the normal course 
with the witness statements and then a separate 
document are terms and conditions; and we are 
suggesting, to get a better focus, that the two be 
combined and geared towards effectively the terms and 
conditions. 

MR. CAMPBELL: Well, subject to sober 
second thoughts. 

THE CHAIRMAN: I am not asking for reply. 
What I am saying is, we want to throw that out. 

MR. CAMPBELL: All right. So we should 
beylins alipositionmto, addressithat fon themisich? 

DHESCHALRMAN SS cThatws (righted Now fsthe 
second thing I would like to bring your attention to 


andsithat4isePantwsie Sectionmieeisib eS )isopathe 
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Environmental Assessment Act which is: 

"For the purpose of proceedings before 

the Board, the Board may appoint from 

among a class of parties to the 
proceedings having, in the opinion of the 

Board, a common interest a person to 

represent that class in the proceedings 

but any other member of the class for 
which such appointment was made may, with 
the consent of the Board, take part in 
the proceedings notwithstanding the 
appointment." 

And what we are suggesting, although that 
section may not fit entirely, is where more than one 
party has addressed a concern by a proposed condition 
of approval and the conditions of approval deal with 
the same issue, that perhaps from amongst the full-time 
parties a lead counsel to deal with that issue is 
appointed and they deal with the issue once, and any 
other party is permitted only to add anything relating 
to the issue which may particularly pertain to their 
elzentaconlvyec0retheirecitentesginterestsonly «if that 
interest were in fact different. 

MR. CAMPBELL: Well, Mr. Chairman, I 


think the focus of any such suggestion has to be not on 
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the nature of the issue but on the term or condition 
that is requested in respect of that issue; that is, on 
any particular issue three different parties may wish 
to put before the Board three radically different 
solutions to dealing with that issue and their 
cross-examinations and arguments and so on would focus 
on quite different things. 

If the Board saw that three different 
parties in their terms and conditions were asking for 
something that was virtually identical then, in my 
submission, it's not necessary for the Board to do what 
might be construed, with respect, as a little bit of a 
stretch of this section. It has full powers to prevent 
repetitive cross-examination or unduly, lengthy or 
inappropriate cross-examination and there is no reason 
for the three counsel to go over the same -- be allowed 
to go over the same ground asking the same sorts of 
questions. You have those powers already. 

THE CHAIRMAN: Well, we do, but there has 
been, you know, four or five issues in this hearing 
which have cropped up from time to time which have been 
addressed to some extent by several of the parties; 
traceability strikes us as one, quantification strikes 
us as another, and there is these types of issues that 


each party more or less wishes to address and they have 
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addressed them in the course of this hearing to date 
with relevance to more than one panel. 

And all we are saying is, is that when 
all the conditions of approval are on the table - some 
of which we assume will address those iBsade => from the 
various parties, that perhaps it would be appropriate 
if the Board heard those types of generic issues once 
and then where a specific interest might be involved 
that is slightly different from other interests, it 
might require some embellishment. 

lenean 1 tes @sor teoLean=-as=you "go'=call. 
I am not sure you can put a rule into place that will 
cover every case up front. But that is the type of 
thing that the Board, if it were to come down and say: 
We have heard about traceability, don't deal with it 
any further, granted we may have the power, but I would 
suggest that the parties or some parties would be upset 
1f they weren't allowed, in their own case, to pursue 
that individually. 

MR. CAMPBELL: No, but I guess my 
sugges tromuto tyou, Mr. +Chairman «1s "that T=think; ‘yes’, 
they would be upset, assuming that their objective in 
pursuing that line of cross-examination was different 
from something that had already been established by a 


previous cross-examiner; if the objective is exactly 
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the same, I don't see where you need any additional 
powers. 

If the objective is different for that 
party as opposed to the previous party, then I think it 
is appropriate to let them pursue that different | 
objective. 

THE CHAIRMAN: Well, the objective say 
with the issue of traceability, I would suggest, is 
probably the same for all parties and; that is, to 
allow the public to ascertain from the documentation 
how decisions are made and trace them back through. 

MRew GCAMPBEGDLcme hut eines themend a Mr 
Chairman, you are going to have to make some orders as 
to how that is achieved and there may be wildly 
different views as to how that is achieved. That is 
what I mean in terms of objective. Everybody loves 
traceability. There will be wildly different views as 
to (a) what constitutes it and (b) how best to achieve 
ates 

THE CHAIRMAN: Okay. Well, we throw out 
as another suggestion the idea, if we are dealing with 
Similar issues and similar conditions, that perhaps it 
doesn't have to be addressed individually by a number 
of counsel and perhaps there can be a lead counsel with 


respect to the treatment of that particular issue or 
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condition and we leave it at that. 

MR. CAMPBELL: All right. Well, perhaps 
we should add again -- add to that list of things that 
we will come back and everybody will be in a position 
to address you on next Tuesday. 

THESCHATRMANoe Al ierzoht< eOkay « 

MRES CAMPBELL ceeds shoutdweatsavreport, to 
you that there were a few other measures discussed. 

The principal one that I perhaps should mention to you 
was appropriate arrangements for limitations on oral 
argument, and all counsel are prepared to entertain 
some thoughts along those lines, but given the state of 
play at the moment, we think the details of that 
question can be put off until later. There are some 
opportunities for saving time there, it isn't necessary 
atuleas 6, i-> 

THE CHAIRMAN: I take it you are also 
considering the possibility of written argument? 

MR. CAMPBELL: Yes. 

THEeCHALRMAN: etAlleright:. 

MR. MARTEL: What about limiting yourself 
to cross-examination time? 

MRESCAMPBELIicsa Mr 2iMartel ~afithink the 
view is generally that counsel do have specific matters 


in mind when they cross-examine. We may not be very 
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good sometimes at communicating what those are to the 
Board but I assure you that spending time 
cross-examining is not done just for that purpose and 
it is done for a purpose that is related to the 
interest one is trying to represent, and we are more 
than cognizant of the Board's concerns that its time be 
used wisely. 

The test for cross-examination surely 
ought to relate more to relevance, it ought not to be 
repetitive, and the Board has powers in that regard, 
but it relates to relevance. There are matters that it 
is possible to say from time to time: We don't think 
you need to go into any more detail about that, we 
understand the matter, we understand the points you are 
making. That is helpful to counsel. We don't resent 
it one bit. And we ought to be able to explain if 
asked why we are pursuing a particular line. All of 
those things are available to the Board right now to 
control us in terms of time, if you feel it necessary. 

My own view and my own submission is that 
anvyit clalalamtcsmomwanrbrcrbanvs | lini tse on 
cross-examination time are to be avoided except in the 
most dire of circumstances and I don't think we are 
there yet. 


I think those are the matters which we 
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particularly wanted to bring to your attention. I 
should emphasize again, other parties are not ina 
position where they have instructions to speak to the 
acceptability or otherwise of this proposal and I want 
to emphasize - I have said it once, I am going to say 
it again at the hint of wasting some time - is that, in 
our submission, the key to saving time is identifying 
the differences clearly so they can be focused on, and 
Thegcermo@andeconditonsewiltedoathat, and; “secondly; 
having areas of general agreement settled and taken off 
the table. Those two things, in our submission, are 
the two things that will save you time above all else. 

I think those are all of my remarks, Mr. 
Chairman, subject to any questions you may have. 

THE CHAIRMAN: Okay. The Board thinks it 
would be of some value to read into the record -- Ms. 
Swenarchuk? 

MS. SWENARCHUK: There are other counsel 
here with other proposals to add. What you have heard 
to date is the Ministry of the Environment's counsel. 

THE CHAIRMAN: Okay. Perhaps before the 
Board proceeds with what it was going to do, we will 
hear from other counsel. 

MR SSCAMPBELL Sai bimesorry;icl ‘should have 


mentioned that, Mr. Chairman. It was an oversight. 
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THE CHAIRMAN: Ms. Swenarchuk, you are 
first off the mark. We will hear from you next. 

MS. SWENARCHUK: I just first wanted to 
clarify, Mr. Chairman, that what we are discussing here 
with respect to procedures and/or agreements applies 
only to full-time parties and that other parties to the 
hearing would not be subject to the same procedural 
conditions nor to the agreement process. 

THE CHAIRMAN: Well, I think that is the 
only practical way the Board could view it because, 
firstly, the other parties to the hearing are spread 
all over the province, they are not in front of us ona 
regular basis; secondly, they would be unable to get 
together with the full-time parties to even contemplate 
such an agreement; and, thirdly, perhaps more 
importantly, it is the full-time parties that are 
occupying 90 per cent of the time. 

MS. SWENARCHUK: Yes. Mr. Campbell is 
just saying that even the question of how many parties 
constitute full-time parties is perhaps in question and 
that perhaps it would be most efficient to actually 
produce a list of those parties that would be 
considered to be partvofethis “procéss -or®bound by ert. 

THE CHAIRMAN: Well, I think if we were 


to come out with a definitive procedure that would be 
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applicable, we would have to review that list and 
perhaps we would even have to have our hearing liaison 
officer contact each of these, for instance, parties 
receiving full-time correspondence to see if some of 
those parties are not included or are excluded. We 
would have to arrive at some definition of who would be 
affected by any procedural order in this regard. 

MSi.@ SWENARCHUK: UExactily=i Now, with 
respect to Mr. Campbell's proposals, I am the one party 
here fortunate enough to be able to obtain instructions 
and we are able to inform you that we are in general 
agreement with the proposals of Mr. Campbell. I just 
would like to offer some comments about paragraph (a) 
which has to do with the voluntary limit of one anda 
half days per panel for direct evidence. 

Now, being the party that suggested one 
to two hours several -- almost two years ago, we 
obviously cannot disagree with such a suggestion. We 
would, however, wish to recall for all of us that what 
exactly happens in the course of a given witness' 
testimony can vary tremendously; there can be 
procedural disputes, there can be additional 
interventions from the Board for clarification of 
various matters, and that in calculating the day a 


half, that those matters need to be taken into account 
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so that each witness gets a day and a half of time as 
he or she and her party have planned the testimony in 
advance. And perhaps the way to be sure of that would 
be to add to that paragraph that the leave of the Board 
indicated in the paragraph will be liberally granted. 

And I will deal briefly as well with the 
proposal with regard to lead counsel on specific 
issues, and I can indicate that that is a proposal with 
which I, as counsel, and my clients have serious 
concerns. In our view considerable differences of 
opinion exist between the parties in opposition with 
regard to many issues on which we as well disagree with 
the proponent but would have differing proposals to 
present to you with regard to how to resolve those 
issues. 

The Board may be aware and should be 
aware that, in fact, consultation does occur now 
amongst counsel with regard to issues to be covered in 
cross-examination and has occurred to some extent 
amongst the various parties with regard to issues to be 
covered in the cases to be presented to you, and 
certainly none of us have any interest in duplicating, 
either in our cases or in our cross-examinations, the 
presentation of issues, and if it has appeared to the 


Board that some duplication has occurred - and I am not 
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aware to what extent the Board considers that to be the 
case - but if that is an issue in the Board's mind, it 
in my view is a reflection of the differing opinions 
and approaches that the various parties have on some of 
these issues in dispute. | 

In any event, it would be our position 
that lead counsel on a particular issue in a more 
formal sense than now exists through the discussions 
amongst the parties would not be appropriate. 

Now, I would like to turn to our 
additional proposal for limitation of the length of the 
hearings. As I have indicated, we in general agree 
that the proposals of Mr. Campbell should be attempted 
and that that may result in shortening of the hearing 
to some extent. I think, though, we must all be 
realists and recognize that the degree to which the 
hearing may be shortened through these procedures is 
entirely unknown; they may result in considerable 
shortening, or very little, or no shortening. And to 
be frank, in my view, the differences are so 
substantial amongst the parties -- 

THE CHAIRMAN: Sorry, the differences 
aresay ? 

MS. SWENARCHUK: So substantial that 


although the terms and conditions exercise will 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 24847 


(Swenarchuk) 


certainly be useful in elucidating clearly where the 
differences exist, I am doubtful that the process will 
lead to such substantial agreement that hearing time 
will be very much shortened by it. 

Now, I understand the Board's concern as 
it was expressed earlier that you need to have 
confidence that the proposals before you will work, 
that there is a real commitment to shortening the 
length of the hearing. And our view is that we can 
propose to you something that is objective and that 
will clearly shorten the hearing; and, that is, an 
increase in hearing days which, in our view, can only 
be implemented realistically speaking by returning the 
hearing to Toronto or moving the hearing to Toronto at 
the earliest opportunity. I recognize that there is a 
Board order on this issue, that the Board has 
considered the issue in the past -- 

THE CHAIRMAN: There is no order of the 
Board that is cast in stone. 

MS. SWENARCHUK: Thank you, Mr. Chairman. 

THE CHAIRMAN: And we are prepared in the 
interests and the public interest to review any past 
decision in terms of both procedure, location of the 
hearing, length of hearing days, frequency of hearing 


days, et cetera that will, in our view, have a 
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meaningful effect on the outcome in terms of the length 
of this hearing. «So; that you can proceed in that line 
and don't feel that, just because the Board has made a 
previous order, it is cast in stone and cannot be 
changed. 

MSa.sSWENARCHUK<:%, Asiyouswidl recall, I 
have stood at this microphone and made the same 
proposal in the past. The proposal has never been from 
my clients to hold the entire hearing in Toronto. We 
have been in agreement with those who said that this is 
a northern industry primarily, although not entirely, 
and that it was appropriate that the people of northern 
Ontarioghave anvopportunity stoeseesand participate in 
this process. In our view, 17 months in Thunder Bay 
has satisfied that element of the public interest quite 
appropriately. It has however had, as we all know, 
extraordinary costs both economic and I think, in some 
cases, human. 

In our view, the three long hearing days 
a week are helpful and are preferable to the previous 
arrangement, but we all have travel time, or many of 
us -- excuse me, many of us have travel time in 
addutionetogthat sandasingoursview, kit awould;not be 
appropriate to sit four days a week when travel time 


for most participants would still be involved. And 
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that is why, in our view, four days a week, which is 

the schedule that the Environmental Assessment Board 

frequently uses on hearings, is only realistic in the 
TOLrOnco tarea- 

That would mean then possibly increasing 
hearing time from 12 days a month now to 16 days a 
month, which is a third more hearing time and would 
presumably reduce the length of the remainder of the 
hearing by a third. 

I think our estimate this afternoon was 
that the hearing would conclude in the fall of '92, so 
I am suggesting something that would hopefully reduce 
that by a year. 

This is an objective kind of suggestion, 
it is not dependent on the course of negotiations, 
agreements, definition of issues, compliance with 
scoping orders; it is rather, as I say, an objective 
type of strategy. It also has, in our view, the 
advantage with regard to fairness that it could be and, 
in our proposal -- in our submission, should be 
directed both to parties in opposition and to parties 
INeSupHort. 

We would then, therefore, be suggesting 
that it commence with the presentation of the 


industry's case. 
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Now, I think everyone here is very 
concerned with the cost of this hearing from many 
perspectives, the expenditure of public funds, the 
impressions of environmental assessment process that 
accumulate through the cost of a hearing of this 
extent. It is our view, given the number of the 
participants here who travel back and forth to Toronto 
who have establishments in Toronto, that the costs 
surely would be considerably reduced by moving it 
there. 

Now, we are one of those parties that has 
received intervenor funding and a portion of that is 
allocated to covering our costs here. I am able to 
indicate my client's position that we would be open to 
discussions with regard to reallocation of those funds 
for parties whose costs might increase as a result of 
this process. 

Now, we are also aware that some parties, 
including full-time parties as well as certainly 
non-full-time parties, will be presenting parts of 
their case with what I am calling lay witnesses, 
witnesses who perhaps are expert based on their 
experience on a certain issue. I think, for example, 
of Indian people testifying about the conditions in 


their parts of Ontario. In my view, those are not 
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experts in the normal sense of which that term is used; 
that is to say, they are not professional planners, 
professional foresters. In my view, our proposal 
should be subject to the right of such lay people to 
maintain the part of their testimony in their part of 
Ontario if they so desire. 

Forests for Tomorrow will be calling lay 
witnesses, we expect to call them in Toronto. 

THE CHAIRMAN: Would you expect that the 
case of, say for example, Nishnawbe-Aski Nation, that 
the experts that they may wish to call would present in 
Toronto, the lay witnesses that they may wish to call 
would presentTin tSiouxPlookout —~#which?f4+think isthe 
location that they have chosen - splitting it in that 
sense, or that their whole case would be presented in 
theses roux? 

MS. SWENARCHUK: My proposal would have 
their experts testifying in Toronto and, shall we say, 
lay witnesses, non-professionals wherever the given 
party chooses. 

I haven't had an opportunity to discuss 
this proposal with these parties, but in terms of cost 
differentials, I think that that would be perhaps a 
fair division. By no means would we want to compel lay 


people from other parts of Ontario necessarily to 
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travel to Toronto. 

THE CHAIRMAN: And that wouldn't change, 
in youn view,. the, Board finishing with- its commitment 
to the satellite hearings in all of these other 
locations to hear the general public at large? 

MS. SWENARCHUK: We have always been in 
agreement with the holding of those satellite hearings. 

THE CHAIRMAN: Okay. 

MS. SWENARCHUK: And, in our view, the 
fact that those hearings would be held, following upon 
the number of months that we have been in Thunder Bay, 
is another reason why it's not unreasonable at this 
time to consider moving the hearing to Toronto. 

MR. MARTEL: Can I ask you one question 
before you -- are you suggesting that we sit four days 
a week, seven and a half hours to eight hours a day in 
Toronto? 

MSt wSWENAR GHUK i Eb ithink sthesboard often 
sits) 9730to S5:00sesseontiablvy.ismthat snot enight? 

THE CHAIRMAN: Well, depends. We haven't 
had that many hearings in Toronto quite frankly. Most 
of the Board's hearings, as you are aware, both the 
Assessment Board and the joint Board are held in the 
locale where the undertaking is situate. 


When you're so-called captive in location 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 24853 
(Swenarchuk) 


other than where the members reside, et cetera and the 
witnesses reside, it's often a better use of time to 
sit more lengthy hours. We felt compelled to probably 
sit the longest number of hours I think most Boards 
have sat in terms of a tribunal such as a Board like 
this in Ontario, but we are all up here and we have to 
utilize, to the greatest extent possible, the time that 
we are here. 

Now, if we move the hearing to Toronto, I 
am™not- saving thatimwerncouian tmstceitom, onl Oo. Oue 
but that might be pushing it, four days a week. 

MS. SWENARCHUK: I would think though 
that nine o'clock to five o'clock is not unreasonable. 

THE? CHATRMAN®* © 70h, SLC ssMgqurteinossiple. 

MR S= MARTEL: “That *s7 six sand athalfahourse 
You are not gaining anything then, you are sitting 22 
and a half hours here now. 

THE CHAIRMAN: You see, when you take a 
look at the time we are sitting, when we move from the 
four-day week up here sitting a half day on Monday and 
a half day on Thursday, to coming up Monday night and 
starting at ss 30randerinirsningedt ei CrOrmesomon 
Thursday, we calculated out, quite frankly, that we on 
a good week could pick up two extra hours over what we 


had previously been sitting on the four-day basis. 
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And when you add up the hours that we are 
sitting, given the fact that there is various 
interruptions for procedural matters and other things, 
but. if vyouy add tupa-—- sbut&theres willebe)in® Toronto 
anyways, if you add up the hours, I think we totalled 
tChephoursgtomcomestonrac? 

MR. MARTEL: 22 and a half hours. 

THRMGUATRMANGOe 22eandeaehalr hours.) .But 
Mrs. Koven indicates that 9:00 to 5:00 on a four-day 
week works outhto, 32: hours. 

MS SesSWENARGHUKGYeIingthatecase rit 's 128 
hours. I would also suggest that an hour lunch, you 
know, 1s adequate as well, rather than an hour and a 
half. 

THE CHAIRMAN: Well, okay. 

MR. MARTEL: The only reason I raise the 
matter is that MEBV OU Tare goingutongofto¢Torontosand if 
you are going to reduce the sitting time and you end up 
with almost the same number of hours, you are not going 
to eliminate the one year that we talk about trying to 
eliminate. That is the only reason I make that point. 

THE CHAIRMAN: We have to make a 
realistic appraisal in the number of sitting hours we 
could actually get in by entertaining such a proposal 


in terms of the time element. Now, there are other 
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elements that you have referred to; savings in cost, 
consideration of the fact that 17 months have already 
been spent in northern Ontario, and an additional 
period of time will be spent in northern Ontario in 
terms/of! theysatelili tevhearings , easyweld was scomingpback 
to hear specific parties in a specific location out of 
necessity. 

But what you are dealing with and what we 
are most interested in as well for the purpose of this 
session is learning what kind of time we will save 
overall in terms of finishing this hearing, so we would 
have to work that out and try and come to some 
reahistic. a 

MS. SWENARCHUK: Well, at a minimum you 
would gain six hours a week which is almost a third of 
what we are currently sitting. 

THE CHAIRMAN: Well, that may well work 
out to be that. 

Okay. Thank you, Ms. Swenarchuk. 

THE CHAIRMAN: Mr. Cassidy, do you have 
anything to say at this time? 

MR TECASS TIDY: Only sthatelsameonesoft *those 
counsel that will require some time to consult with my 
colleagues and my client. We anticipate being able to 


do that in respect of Mr. Campbell's proposal, being to 
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address the Board next Tuesday; however, with respect 
to Ms. Swenarchuk's ee I am virtually certain we 
will not be in a position to address that matter. 

I can advise the Board that that matter 
has always been under consideration by our client and 
remains under consideration, but I know that for a 
fact, Unlessmilepickeupeches phones tonightsand, findyout 
otherwise, which I doubt will be the case, that that 
Will not be able to be considered by my client by next. 
Tuesday. 

However, if the Board wishes to discuss 
that at a later date, I will be able to advise the 
Board when we would be prepared to address that issue. 

THE CHAIRMAN: Well, okay. Let's leave 
it wonethissbasiseythatiweathinkathatealleparties in 
consulting your clients with respect to Mr. Campbell's 
proposals should also, to the extent that they can, 
deal with the question of a possible change in venue as 
well, so at least we have all of the other parties, 
with the exception perhaps, Mr. Campbell, of your 
Cilient®siformal@positions 

I understand part of the problem with 
your client is the factethat the associations have to 
meet by way of Boe ad of Directors meetings or something 


like that? 
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MRE® CASSIDY <9 wihaters "correct. == With 
respect to Mr. Campbell's proposal, that can He done 
without going that step, at least I believe it can be 
done and, therefore, I am in a position to say we can 
deal with that next Tuesday. The other matter is 
something that is not as simple and we require further 
time and, as other parties have those problems, we have 
the matter of dealing with a wide variety of people on 
that issue which will not be able to be done until 
arter~theel7 thy ore. ocn- 

THE CHAIRMAN: Okay. Well, to the extent 
that the other parties can address that issue as well, 
I think we would like to have your views on record on 
the 18th, if possible, and the Ministry of Natural 
Resources should be able to put their position on 
record at that time as well, at least with the possible 
change of venue. 

MS? MURPHY: =°Yes?"wetwrll: 

MR CASSIDY: =PSorrvy?* that®irs=tneel7 th 
that we are talking about, Mr. Chairman? You just 
indicated the 18th. 

MR” #MAR THiS eYes 7s Theei7 ths 

THE “GHAPRMAN?3"On; *sorry ;*theei7 the 

MR CASSIDY S850 Tt elear=cthat Tawa 


not be required to respond to that matter on the 17th. 
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Lf -leeateel ol liber delighted toys butt iiss — 

THE CHAIRMAN: Well, I would attempt to 
get instructions and then advise us on that date 
whether you have been successful and, if not, then 
perhaps we may have to give you a bit of extra time to 
get those instructions. 

MRemGASS LDYe shi ness Thanks you, Mr. 
Chairman. 

THE CHAIRMAN: Mr. Hanna? 

MR. HANNA: Mr. Chairman, Ms. Swenarchuk 
advised me of the proposal she was going to bring 
before the Board and asked me to review with my client, 
if possible, her particular proposal. 

THE CHAIRMAN: Well, you want to present 
in Toronto in any event; do you not? 

MR. HANNA: That is what I was going to 
say, that our case is -- we are interested in 
presenting our case there but, more so, to the more 
extensive nature of the proposal in terms of applying 
not just to our own particular case but the location of 
the hearing in general, and I just simply say that I 
have spoken to the Ontario Federation of Anglers & 
Hunters and they would endorse the proposal that Ms. 
Swenarchuk has brought forward. 


The other thing I have spoken to the 
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Federation about and that is this matter of the 
negotiating proposal that Mr. Campbell has come forward 
with. As you know, I have spoken to the Board before 
that the Federation is fully supportive of the Board's 
initiatives in expediting the hearings and we will do 
everything in our power to assist the Board in that 
respect and that the proposed negotiating process that 
Mr. Campbell is bringing forward, in our view, does 
have potential to move forward and we will do 
everything in our power to make that work. 

THE CHAIRMAN: OKay. 

Mr. Edwards? 

MR?) EDWARDS, “Mn. Chairman ,-.obviocuslyy 
will have to get specific instructions on that latter 
proposal of Ms. Swenarchuk. With respect to Mr. 
Campbell's proposals, I think all counsel at the 
meeting were somewhat encouraged by the response that 
was given to them. 

I raised a particular problem that I have 
respecting some dates and the dates, we agreed, would 
be the dates as they are, but I have a specific problem 
with January 30, since I am going to be out of the 
country from January 13th for three weeks, and I raised 
it with other counsel, and I think the consensus was 


that if one party was perhaps given a bit of indulgence 
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to file those a bit late, it may not create too much of 
a problem. 

Obviously counsel for the MNR is 
concerned that everybody doesn't get this type of 
treatment, but I think I would need perhaps into the 
third week of February before I was in a position to 
file my draft terms and conditions. 

I think given the time frame that we 
looked at today, Mr. Chairman, it would have been 
likely, under the old order, that the draft terms and 
conditions would have been filed later than January 
30th anyway because the Ministry's case would not have 
been closed, and this still I think gives the Ministry 
benefit of receiving most, if not all of them before 
the close of their case and should allow Mr. Cassidy 
sufficient time to address the issues. 

Bucetewoulgd Laker to get instructions irom 
NVeoLient@onwuthe Tssue cof —whentitls *vealistic for us to 
present our draft terms and conditions, which really 
couldn't be before the third week of February. Sol 
thought I should draw that to your attention before we 
Svenenul ObL pro consult rfour clients’. 

THE CHAIRMAN: Yes? 

MS. BAIR-MUIRHEAD: Mr. Chairman, at this 


point of ‘course I have«no instructions from our client 
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and I had indicated to other counsel I will be making 
best efforts to get those instructions by next Tuesday. 
My only comment at this time, Mr. Chairman, is that my 
client may have some difficulty with Ms. Swenarchuk's 
proposal that the evidence -- our own evidence be split 
between lay and expert, and that is the time at 

Whiten — 

THE CHAIRMAN: No, the Board understood 
that or guessed that that might be the case and that is 
why I wanted to get clarification of what she meant 
specifically with respect to a client such as your 
Sinent: 

Okay. The Ministry? 

MS... (MURBHY 2) GNofe@ldonwi have many 
submissions to make today. 

THE eCHATRMAN: (SAR Ith ws ftame fe tOkay. 

MS:2 "MURBHYif 9@ASigb Gtold imy-frvends ® [eam 
going to take instructions on what we have heard. I am 
concerned about Mr. Hunter who wasn't at our meeting 
today, and I hope we can ensure that he receives this 
as soon as possible. 

THE SCHAERMAN 2 GWeDUS  litakevitt €=— tM 
Campbell, would you undertake to make sure that your 
proposal is put to him; and, Ms. Swenarchuk, yours as 


well so that he'll be able to either respond directly 
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or through somebody from his office or in some fashion. 

MR. CAMPBELL: I have spoken to Mr. 
Hunter today, he was faxed a copy of the proposals in a 
slightly earlier version but there is no change in 
substance to then, st) will advise him of the next 
Tuesday date and he can then take whatever steps he 
thinks is appropriate. 

MS. SWENARCHUK: Mr. Chairman, I would 
just like to say with respect to parties such as Treaty 
No. 3 that this was a proposal that we thought through 
today, it's certainly not our wish to prejudice the 
presentation of their case in any way and they may have 
other proposals that would be more suitable to them 
than ourselves. 

THE CHAIRMAN: Very well. 

Okay. Ladies and gentlemen, if there is 
nobody else that wants to speak to these matters, just 
before the Board rises for this part, we want to take a 
short break before we come down for the scoping 
session, and we will follow that immediately, we just 
Want to put on the record, over and above what we have 
discussed today, part of the concerns of the Board 
relate to the estimated schedule for the completion of 
the case based on the fact that no additional 


procedures, other than the ones that are now in effect, 
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are adopted. 

And, aS you are probably aware, the 
Board, at least a Board member of the Board, reviewed 
with counsel today the estimated length of time that we 
would be occupied in the various SSUCRS of this case 
and that, unfortunately, is not out there for the 
benefit of those parties who are not in full-time 
attendance and the Board wishes to place it on the 
record. 

We believe it is fair to say, after 
consulting with counsel for the various parties, that 
Panel 15's evidence, including the remainder of 
cross-examination and re-examination, will likely take 
us to on or about tNovember S4thy sa seor Berane 6s 
evidence, including both the direct and the 
cross-examinations, will not be complete by December 
4thvelgs9oo? Webwillebemin”® theemidser of 
cross-examination at that time. 

We have set aside, commencing with 
December 4th, 1989, a period of time for the 
examination of Dean Baskerville who has indicated to 
the Board's counsel, Mr. Turkstra, that he is available 
for seven days in December commencing with December 
4th, and we expect to rise no later than December 15th. 


Now, we do not believe that the parties 


Farr & Associates Reporting, Inc. 


24 


25 


Submissions 24864 


(Chairman) 


will be through with their cross-examination of Dean 
Baskerville in December and it is likely that he will 
have to return, if he can - and we haven't got that 
confirmed at this stage - in early January to complete 
his examination. 

We would then return to the 
cross-examination of Panel 16, possibly by the third 
week of January, 1990 and we would complete that panel 
atithatwtimes 

We would then go on to Panel 17 of the 
proponent's case and we estimate that that will be 
completed in its entirety by February 15th. February 
15th, therefore, 1990 would mark the completion of the 
Ministry's case. 

Following that, the parties in support 
would present their evidence and commencing with the 
industry's case around mid-February, the estimate was 
approximate lyenourm months eerincaddition, tthere is: -a 
party representing the single industry towns who wishes 
to be heard in Red Lake and we estimate that when their 
evidence - which I don't think will be very lengthy - 
Tsipconpleted sithe vconplietiion ‘ofitthatiipartto£ the "case 
relating to the parties in support of the Ministry's 
ADD Licata Onmwitl bebe ghlainvshed eb yeu lyetls eset 9 0). 


The Board would then rise for a summer 
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recess and the parties in opposition, commencing with 
Forests for Tomorrow, would likely commence their case 
in August of 1990, and the estimate was between four 
and five months, hopefully finishing in December of 
1990 prior to rising for the December break. 

NAN would then -- and in terms of the 
order, the Board is not necessarily outlining the final 
order of the parties in opposition, other than 
specifying that Forests for Tomorrow will likely go 
first. We haven't yet set the order of the other 
parties and that will still have to be set, but at 
least naming the other parties for the purposes of this 
estimate of time in a particular order, Nishnawbe-Aski 
Nation and Windigo Tribal Council, the estimate is 
approximately - although Mr. Hunter was not present - 
approximately two months and we imagined that that will 
be finished by the end of February of 1991. 

Treaty No. 3, approximately one anda 
half months, which would bring us to probably the end 
of April, bearing in mind that there may be a brief 
recess for the school term break in March, and then 
NOTOA might follow with up to three months. 

Was tthatMicornectweMYe? ghdwards is elLemay 
have that wrong. 


MR. EDWARDS: No, that is at least double 
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tel artic. 

THE CHAIRMAN: Oh, okay. One anda half 
months? 

MR. EDWARDS: I would say one to one and 
a half, Mr. Chairman. 

THE CHAIRMAN: Very well. So that would 
bring us up to June of 1991. The Ontario Federation of 
Anglers & Hunters, approximately three months. Bearing 
in mind a summer recess again, would take us to 
October, of 1991. The Metis and pe cree te 
Associations approximately three weeks, might take us 
to close to the end of November, 1991, and then there 
are a couple of other parties: Northwatch, Beardmore, 
and we have lumped them together for perhaps up to a 
month, and that might take us well into January of 
LI O2e 

We then have the remainder of the 
satellite hearings, and bearing in mind that some of 
these parties will have addressed their evidence in 
certainedlocations,JToronto being one’ i-, and, this..is=on 
the assumption that we have not made a decision to 
changesthe: venuegofsthes location, beyondewhat we, had 
originally established - the remainder of the satellite 
hearings where the lay public will address the Board, 


because of travel requirements and because of the fact 
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that the Board would spend approximately two days in 
each location - and that is if we don't have a 
particular party in that location that wishes to 
address the Board at length - it would take 
approximately two months, which would bring us up to 
the endwofrMarchy 219922 

We (thenwhaverneplysevadencetby? the 
Ministry and that we don't have an exact estimate on, 
but) thatomay) takera while, and then we may break for 
written argument if the Board specifies written 
argument, and then we are probably getting very close 
to the summer break of 1992. 

And we would probably complete this case 
some time in the summer of 1992, and I would suggest to 
you that a decision would probably take us to the end 
of that year or the very beginning of 1993. 

That will mark approximately five years 
Since the commencement of the preliminary meetings in 
this hearing. 

MR. CAMPBELL: And for the sake of 
completeness, Mr. Chairman, I should just mention that 
does not include the possibility that MOE would call a 
case, but I reserve my rights in that regard. 

THEGCHATRMAN*! THat’s*=right.™ I lerttyou 


out completely, Mr. Campbell, because you indicated 
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that you may not want to present any evidence, although 
you are reserving of course your right to do so should 
circumstances change. 

sowraced with’this kind of scenario, it 
is I think self-evident to everybody why the Board is 
concerned, why the Board feels that it must, in terms 
of the Board's obligation to maintain public confidence 
in the process, do something about it. 

And there is another matter that the 
Board has considered; and, that is, as you are aware, 
that the Ministry is conducting the present management 
activities under an exemption order and that exemption 
order, as the Board understands it, expires upon the 
delivery of the Board's decision. And, to the extent 
that the Board wishes to change any of those practices 
DYBVInruUcsoTlicsvdecisionee. sthinkvagaineit,1is in®the 
public interest that the Ministry's proceeding under 
the authority of the exemption order not last forever. 

The third thing is the Board is under a 
public duty to use the resources of the Environmental 
Assessment Board wisely. Now, this is not the only 
case that is ongoing before the Board and we are 
utilizing, as you are probably aware, three members of 
that Board for this hearing, including of course the 


Chair of that Board.’ There are other considerations 
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and other matters that must be given some attention as 
well and we feel that a five-year hearing into one 
matter is perhaps too long. 

So the Board wanted, before it rises at 
this point, to put clearly on the record the reasons 
behind its concern. I am sure all of you are aware of 
it<up tosthisepointee butetheaproposalsachacy Mr, 
Campbell put forward and Ms. Swenarchuk put forward, as 
well as ultimately what the Board will put forward, all 
must be directed towards expediting this process 
Without, as I mentioned at the outset, jeopardizing in 
any way the fairness of this process. 

Okay, ladies and gentlemen, I think we 
will take a break for a half hour and just return 
briefly. We don't think the scoping session will take 
that long with respect to Panel 16 and we will finish 
that off this evening. 

Thank you. 


—==ssRecessatakennata/ Slo eap.m: 
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MEMORANDUM 
Oc tobererloy elo s9 
Counsel - Timber Management Hearing 
Bruce B. Campbell 


Counsel 
Minister of the Environment 


RE: Proposal Responding To Board’s Discussions | 
. Regarding Length of Hearing 


i nn a mn 


a) 


d) 


e) 


a voluntary limit of one and one-half days’ per panel for 
direct evidence, with leave of the Board being required if 
more time is felt to be required. 


any party not filing a scoping statement in a timely fashion 
would require leave of the Board before being permitted to 
cross-examine on that panel. Leave considerations would 
depend on the party specifically identifying relevant 
matters which it intends to raise in cross-examination. 


The scoping sessions should be scheduled three weeks in 
advance of the expected commencement of the panel’s 
evidence, and any party not filing material should be 
notittedsbye cue Boara, that if) they still wish to cross- 
examine they must, within one week of the date of the 
scoping session, make representations to the Board in 
support of leave. Failure to make representations shall be 
understood by the Board as waiver of the opportunity to 
cross-examine the panel. 


Onwormperore = January, 30, 1990; each party shall rile 
proposed terms and conditions setting out the specific order 


which that party wishes the Board to make at the conclusion 


of the hearing. 


The parties shall make available during the period of 
January 30, 1990 to March Q9, 1990, named persons for the 
purpose of negotiating agreements with respect to proposed 
terms; and conditions. Th shawl. sbe understood that any 
agreements so reached shall be subject to management or 
client approval, with the results of management or client 
consideration being finalized and communicated by April 13, 
1990, 


f) 


g) 


24871 
GENEST MURRAY 


The Board shall set aside hearing time in the week of: April 
30, 1990 for the purpose of being advised of the outcome of 
any discussions relating to terms and conditions, and on 
appropriate procedures for dealing with such agreements in 
the hearing. 


These procedures’' shall apply to those parties who regularly 
appear at the hearing, as determined by the Board. 


Scoping Session 24872 
(Chairman) 


SON ene SUM MIGaa cies.) fDamn:. 

THE CHAIRMAN: . Thank you, ladies and 
gentlemen. Please be seated. 

Very well. The Board has reviewed Panel 
16's evidence and the statements of issues filed by all 
of the parties who have filed them to date and we have 
some preliminary comments before we canvass the parties 
as to their concerns. 

We might add, as I think I alluded to 
earlier, there is virtually no paragraph of the 
proponent's statement of issues that has been 
overlooked by any of the other parties in terms of what 
they would like to hear presented by way of oral 
evidence. 

Now, having said that, the Board has 
reviewed the material and wants to put forward some of 
its views on this evidence. 

With respect to Document 1, the Cary 
document and the Tom Tworzyanski document, this one 
contains, as you are probably aware, 346 pages or so of 
references. Let us say it's a given right off the bat 
that we did not expect 364 pages worth of references to 
be addressed orally, it's not necessary, and the 
various parties concerned with some of those references 


should be kept to an absolute minimum and should only 
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be addressed, in our view, insofar as their specific 
interest in a particular issue is involved. 

Now, we would think from our vantage 
point that three of the areas that should be given some 
prominance in connection with Document 1 are: No. 1, 
the audit process itself. We would like to hear a 
step-by-step dissertation on how the audit process is 
carried out, what it involves. 

The second area is the area within the 
statement dealing with area inspections, what occurs in 
terms of an area inspection, and related to that is the 
silvicultural information system and it's tie-in with 
area inspections. 

Another question that the Board would 
like to see addressed during this panel is: Does the 
Ministry have the resources to do what must be done in 
the field? There is evidence put forward about what 
should be done in the field, there is the more 
practical consideration, as far as the Board is 
concerned, as to whether or not you can in fact do what 
you would like to do. Do you have the necessary 
resources to do so, or is there any reasonable 
expectation that you will have those resources? 

MovingmonetosDocument: 27eMriaVStraighnt s 


document. The Board has heard areas of this document 
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before. Certainly we have heard a lot of evidence in 
terms of the socio-economic aspects covered in this 
document, but one area that we are interested in is the 
effectiveness monitoring which results from the ESSA 
Document and, again: Can the Ministry carry it out 
and, if so, how are they going about implementing that 
document? 

We heard some evidence that the ESSA 
compliance monitoring or effectiveness monitoring was 
going to be implemented or carried out partly in 1989. 
Now, we don't know whether that was predicated on the 
Board rendering its decision in 1989, we assume that 
wasn't the case. So how are you going about it, what 
stage of implementation are you up to, and where is the 
progress and what kind of progress is there going to be 
in the future in terms of its implementation, if that 
is what you are actually advocating? 

A second area in Document 2 is: How will 
these two committees you make reference to, the 
government, technical and steering committee and this 
committee of public stakeholders function in the sense 
that: How will you go about establishing them, who 
will comprise these committees? 

And, secondly, suppose they in fact exist 


and suppose there is a report made annually to these 
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committees, what then, what powers are these committees 
going to have, and what will they do with the 
information being presented to them? Suppose they 
don't agree with the information being presented to 
them, or they don't agree with the monitoring 
provisions and the results of the monitoring provisions 
that are reported to them, what happens then? 

Thirdly, Mr. Straight makes a statement, 
I think several times, but particularly on page 430 
that most of the wildlife species will benefit from the 
way in which timber management will be carried out in 
Ontario: 

The Board would like to know how this 
accords with what Dr. Euler and Mr. McNicol have said 
in their evidence. We're specifically referencing the 
word 'benefit' and contrasting that with the idea that 
wildlife will not be negatively impacted. There is a 
difference between benefit in general to wildlife and 
whether or not these activities will negatively impact 
upon wildlife and whether or not the activities can be 
sufficiently mitigated so as not to negatively impact. 

MR. CAMPBELL: Excuse me, Mr. Chairman, 
could you give the page reference again, please? 

MR. MARTEL: 23,07, 


THERCHALRMAN smeSorrvypeledidnat catchethat 
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question, I was -- 

MR. CAMPBELL: I was asking if you could 
give the page reference again, Mr. Chairman. 

THE CHAIRMAN: I thought it was page 430. 

MR CAMPBEDIGe Sithankeyvyou. 

MR-SMARTE? 430% 

DHRaGHA LRMANtem 4306 seAnds vagain,. this 
last area that we just alluded to should be taken in 
the context of effectiveness monitoring. 

Now, with respect to the third document, 
Dr. Osborn and Mr. Gordon, there is two aspects to that 
that the Board would probably be interested in; and 
that is, the annual report on timber management and the 
state of the forest report. 

Now, both of those have been alluded to 
in previous panels to some extent, but we would like 
that tied in again to the effectiveness monitoring, so 
that when this monitoring indicates what success there 
has been in certain areas, how will these fit in in 
terms of these two reports, and what is the purpose of 
these two reports in the overall picture, what are they 
meant to do specifically? 

Okay. That basically are the areas that 
the Board feels some concentration of effort should be 


placed and we realize that many of the other parties 
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have basically indicated that they want to -- one or 
the other of the parties want to deal with almost every 
paragraph in the proponent's statement of issues. 

But we have felt it might be helpful to 
outline some of our oon concernse® Your obviously will 
have your concerns in terms of cross-examination, but 
we felt that, for the proponent's benefit, we would 
like to outline the areas that we would like clarified 
over and above what is in the written witness 
statement. 

And if you present your oral direct in 
that context it may well answer some of the queries and 
some of the concerns of many of the other parties so, 
in fact, their cross-examinations may not be as 
necessary in terms of depth as otherwise might be the 
case. 

Okay. We have spoken, now we should give 
you an opportunity to say something as well. 

I guess we will start off with you, Mr. 
Cassidy? 

MRAECASSI DY: lb ohavesnothingwturtherm:o 
add other than what is in my statement of issues, Mr. 
Chairman. 

THE CHAIRMAN: Ms. Swenarchuk? 


MS. SWENARCHUKE: (nodding negatively) 
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THE CHAIRMAN: Mr. Hanna? 

MR. HANNA: Mr. Chairman, I have taken 
the opportunity in the statement of issues to 
potentially deal with an issue that could take up 
hearingmtimenthatiwl m=trying cto avoid: TEs possible,-and 
I refer you particularly to page 3 of our statement of 
issues under matters requiring further oral evidence. 

And I believe you have spoken to some of 
our concerns there in the opening statements you have 
made, but perhaps for our benefit, to minimize the 
waste of the Board's time and perhaps cross-examination 
Chatamignc’ notabertruittuls sie would: dike*to get your 
directione 

What I am specifically driving at is 
there are -- dealing first of all with pararaphs 19 to 
22, that seems to be dealing with effects -- 
effectiveness monitoring as opposed to effects 
monitoring, and I realize we haven't gotten to the 
evidence or whatever, but if you allow me to perhaps 
Ruste extendmamlitelesbiteintouthat. 

The effects monitoring -- the terminology 
that I am concerned with in the environmental 
assessment is where one says: I am going to undertake 
tChysgactivityeet siqoingucofhave this effect) Team 


Goinguto mitigate seeinethiseway, -and then I come 
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forward before an approval Board like yourselves or 
beforesthesMinistry wert tedoesn' tego tota heaningavand 
they say: That's an acceptable impact, we will proceed 
on that basis. You then conduct effects monitoring to 
ensure that the impacts that have been predicted do not 
exceed those and the mitigation efforts that are going 
to be taken mitigate appropriately as would be 
expected. 

And ptinamyoviews, ubhateisacentariy 
perfectly appropriate in certain assumptions, I think 
the Board is quite concerned about it and quite rightly 
so. So, as I think we all know, that has not received 
perhaps sosemucheattentionsin the tpasthaseitamroghtu. 

Effectiveness monitoring seems to goa 
step beyond that. It's going beyond in the sense that 
it's actually setting up a research program, it's 
Saying: We want to get a better understanding of how 
this whole system interacts and whatever. 

But, in making this comment, I should be 
very clear right at the beginning that my client 
obviously is supporting the Ministry in every respect, 
by that I mean, devotes resources to understanding 
effects of timber management better, but I am not sure 
that it's actually within necessarily the purview of 


this Board or should be within the purview of this 
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Board that it goes a whole step beyond what our 
understanding of effects monitoring as used classically 
in the environmental assessment process. 

---Discussion off the record 

THE CHAIRMAN: Okay. I think really this 
May result in possibly argument at the end of the case 
as to the Board's jurisdiction precisely, because I 
think to some extent what you may be getting into is 
the Section 11 part of the Environmental Assessment 
Act, and that is where the Minister requires further 
research or documentation, et cetera, which may - I 
thinks lehavesgotamypaActeinefronteofamel here, just+a 
moment - that is where the Minister feels that there 
May not be enough evidence upon which to render a 
decision or upon which to accept the assessment and may 
feel that the evidence is otherwise unsatisfactory in 
order to enable a decision to be made. 

And under that provision the Minister can 
suspend the approval of the assessment and, in fact, 
require more research or more studies to be done, 
presumably after which it would be resubmitted in terms 
of whether the assessment should or should not be 
approved. 

Now, the Board is faced with the decision 


as to whether the information before it, the 
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assessment, is acceptable at this stage and, of course, 
if it ruled at the end of hearing all the evidence that 
it was not in fact acceptable, we wouldn't even get to 
the second decision, which is whether or not the 
undertaking should proceed. 

Whether the Board has the power having 
accepted the assessment to order further studies to be 
done, I think is a matter for argument. 

MRISHANNA: J VAIL right. 92 Well) that was 
theppointe ofimyMantersg ection atria Chairmanes, itvs 
actually Section 11 that had drawn that to my attention 
and I am concerned because usually -- Section 11, in my 
knowledge, has not been used that much in the past, but 
my understanding of it was that it was basically, how 
should I say, a stop gap between -- 

THE CHAIRMAN: Well, I think something 
that should be addressed by counsel at the end is the 
whole area of whether the Board's jurisdiction is 
identical to that residing in the Minister in terms of 
ableprovisionseorethisPAce? 

I would suggest - and, again, I am not 
rendering any legal opinion on it at this stage of the 
game - that that is not necessarily the case, that the 
Board may be afforded, in some cases, more extensive 


powers than the Minister or less extensive powers than 


Farr & Associates Reporting, Inc. 


Scoping Session 24882 


(Hanna) 


the Minister and vice versa. 

And « iivithat vein’, dust -for the 
consideration of counsel at the appropriate time - and 
this is not the appropriate time - when we get to 
Section 8, Section 8 sets out what the Minister in 
determining whether or not to accept and amend or 
accept an environmental assessment shall consider, 
lists certain things that must be considered. 

Now, the Board may not necessarily be 
restractedimust! toumthatimist) and’ youthave’to realize 
that when you are dealing with statutory interpretation 
the words have some importance in the sense that, if it 
appears in one section but does not appear in another 
section the general statutory interpretation is that it 
doesn't necessarily extend to the second section. And 
these are areas that I think counsel at the end of the 
case would more properly address. 

So to answer your precise question, I 
don't know whether the Board has, at this stage of the 
game without hearing argument, the power as a condition 
ofmapprovalwto, ordernsnecessarily further studies for 
instance; although, if those further studies are in 
terms of what the Board considers necessary for 
effective monitoring, it might well have that power. 


Again, this is something that I think 
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bears some further consideration. This is an area, I 
might addee thatehasmnote ] Mhnink@tomthisepoinieinerime 
ever been extensively argued before this Board and, in 
fact, when you go back to the interpretation of Section 
11, to my recollection in the last eight and a half 
years since I have been on the Board, Section 11 has 
only been used once with respect to the Peel Landfill 
Site Application. 

MSxe MURPHY: And) Gast youlsay, ates Buse 
note thes times tos arquel at. eels wouldmalssmibring your 
attention though to Section 12 of course which says 
that the Board may make orders and terms and conditions 
andy thengasksa yous tozedooksat Seetiongl4nnoib) (i459 
which tells you which orders the Minister could make. 

THE CHAIRMAN: Right. 

MS (MURPHY; Ns Andeit. pointseBsoutethatsone 
of the orders the Minister can make on approval is such 
research, investigation, studies and monitoring 
programs related to the undertaking and reports thereof 
as he considers necessary. 

Legus bethoughe® Powoudd tbeangethatmoner to 
yourmgattentwonltoo: 

THE CHAIRMAN: Right. But whether that 
extends precisely to the Board by extension, it may or 


may not, bearing in mind that 12(2) allows the Board to 
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impose conditions in circumstances which appear to be 
unfettered. 

MR. HANNA: Mr. Chairman, I think that 
direction is useful to me. I think the way it stands 
is that the issue is still open to contention and, 
therefore, we should pursue it. 

I would be quite prepared to limit our 
cross-examination to a certain extent there because of 
the uncertainty here. The problem I have is getting 
into this whole business of costs and what powers the 
Board has to commit the government to, say, 25 years of 
costs for a monitoring study and I am quite interested 
in the subject, but I am reluctant to use the Board's 
tGimemtalkingweaboute that bit .turns: Out~to be ‘a4 
non-issue, if you understand what I mean. 

THE CHATRMAN | Well? Gite'’sr ‘certainly’ a 
difficult area as well because the Board could impose a 
condwtion thaterstrankiy, anvolvese a substantial costi. 
The Legislature, in their ultimate wisdom - since the 
Ministry) waswany other Ministry?” is" beholding to the 
Legislature in terms of receiving those costs or 
Author. byeLOmanCcUuretliosescostss — migntebe, of ai totally 
different view. 

MReHANNATee Lie bemight«move™ to another 


issue then; Mr. Chairman. 
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MR. CAMPBELL: Just before leaving that 
one, Mr. Chairman, if I could just add something. 

The effectiveness monitoring program as 
has been discussed was put forward by the Ministry of 
Natural Resources, as I understand it, both as a check 
on the effects side of the equation and to deal with 
certain uncertainties in the predictive capability with 
respect to effects and mitigation measures, and it will 
certainly be the submission of the Ministry of the 
Environment that this is a where - let me back up 
slightly - but where uncertainties of the type that 
have been discussed in this hearing exist, that it is 
entirely appropriate, given the long-term nature of the 
carryingloutyotr thishunderntakings anda tsesi1zeland 
scope, to ensure that a program is in place to ensure 
that the desired results are, in fact, being achieved 
and to either adjust and make more or less rigorous 
guidelines which are put in place on the basis of 
certain assumptions which are, themselves, the subject 
of the effectiveness monitoring program. 

We see there being absolutely nothing 
inappropriate in the Board agreeing to confirm the 
effectiveness monitoring programs and making it part of 
its decision; and, in fact, the whole question of 


uncertainties would be entirely more troublesome were 
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this component not in place. 

I don't want Mr. Hanna leaving today 
under any illusion that the Ministry accepts his 
proposition that this is a somewhat novel approach in 
environmental assessment. I don't believe it is. 

THE CHAIRMAN: Thank you. 

MR. HANNA: The second point that I would 
move to is the paragraphs 27 to 37 and paragraph 39. 
These paragraphs are dealing with the effects 
monitoring on timber management and it's my client's 
position that what this is really monitoring is the 
effectiveness of the undertaking as opposed to 
monitoring the effects on the environment. 

That paragraphs 27 to 39, excepting 38, 
are going through and saying: This is how we will 
monitor whether we have got enough wood, whether we 
have got adequate renewal, or whatever, from the point 
of view of producing timber as opposed from the point 
of view of the environment that's affected by the 
act wiry 

THE CHAIRMAN: Well certainly, you know, 
we have before us the objective of the undertaking and 
the monitoring program has to no doubt relate to the 
purpose of this particular undertaking. 


Now, we want to know what the effect of 
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the activities involved in this undertaking are 
vis-a-vis their impact on the environment, and I think 
the proponent has endeavored throughout their case to 
show what those impacts are. 

MS. MURPHY: Might I point out that it 
has been said before by the Ministry of Natural 
Resourcess=> 

THE: CHAIRMANs:©@) Sorry? 

MSP MURPHY: on ssand@iawviiesay at again; 
it is our view that the trees are part of the 
environment, Mr. Chairman. 

MR. HANNA: Well, I don't disagree with 
that obviously, butwlethinksi tus ammatternaott whenta 
tree is a tree and when a tree is a piece of wood. And 
I think the way that we are looking anyways at sections 
Al. tom39 asathat avtiasedealangoMwithe woodernatheri chan 
being part of the environment. 

Again, He am¥simplye putting hate outa: 7 
thought the purposes of these meetings was to try and 
resolve those things and if the Board's dealt with 
that ~athat ts«finespWemsimply broughtiethaty forwargato 
the Board for their attention and consideration. That 
WaSmMOUrHePpUrposem@tonycomingetiorwandmarothvsistime:. 

THE CHAIRMAN: Well, I think you have to 


look at the undertaking of the proponent as it involves 
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the four principal activities that they have 
identified: harvest, access roads, renewal and 
maintenance and how those activities affect/effect the 
environment. 

MR. HANNA: No question. 

THE CHAIRMAN: Okay. And the monitoring 
program that they have put forward in their view 
addresses those impacts. 

MR. HANNA: To give you an example, Mr. 
Chairman, paragraph 30 says that harvest operation is 
effective if the harvest meets or achieves the 
utilization standards. 

Now, I have difficulty in understanding 
how that pertains to the environment. I certainly 
understand how it pertains to the undertaking and I 
understand certainly it pertains very much to the 
undertaking itself in terms of production of wood, but 
in terms of monitoring the effects of the undertaking 
on the environment, I have difficulty in understanding 
the relevance of that sort of program. 
===Discussiondoprthesrecord 

THE CHAIRMAN: But my colleague points 
out that the way they have organized their evidence, 
Document 2 is attempting to address the effect on some 


non-timber environmental values. Document 3 is 
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attempting to address timber management effectiveness 
monitoring and that primarily relates to timber 
production. So the whole panel taken together 
addresses some of your concerns on non-timber values. 
MR. HANNA: Mr. Chairman, I just want to 
make it clear, I have no concern about non-timber 
values not being included. My concern was more -- I 
don't want to take up hearing time going into detail, 
cross-examination on the timber management monitoring 
programelt vinetactathat' sa@realiyvyepanimrotaithe 
undertaking and not part of the monitoring effects of 


the environment. That was the only reason I brought it 


forwardyi ottiwasnisyeiotsuggest thatithose cther 
concerns are not being dealt with. I was trying to 
expedite -- 


THE CHAIRMAN: Well, if the other 
concerns are in fact being dealt with, then what is 
your concern? Are you suggesting that you may not have 
to look at Document 3 as far as your client is 
concerned? 

MRagHANNA 720 WeLl pe besa 

THE CHAIRMAN: And if that's the case, 
that's fair game, because your client's interest may 
not be in terms of their interest in Document 3, 


whereas the industry's concerns may very well be in 
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terms of Document 3. 

MR: HANNA: My concern is this, Mr. 
Chairman: If the Board in its wisdom at the end of the 
hearing decides to entrench, if you will, the timber 
management planning process not just in terms ip ee 
environmental effects and dealing with that, but also 
the whole process by which we do the undertaking; in 
other words, how you build the highway, not just how 
you deal with the environmental effects of the highway, 
then my client is obviously very concerned. 

My client has a concern in being involved 
in ensuring that that is done appropriately. However, 
imanenot aconvincedsthatiy thaty —— or my client is not 
convincedsithatethatwinsfact gis? within sche inormal 
purview of this Board. 

THE: CHALTRMAN:) sWell’s we. are ‘not sure 
necessarily that that is something that would be within 
the normal purview of what your client would be 
interested in. 

MRee HANNA: We licalixcan.certainly «tell 
ViOumd taal Se Mr Chat rmanya-chate grand Ticanl tell you it 
is right in the very basic objectives of the Federation 
that they are concerned and if I had before me at the 
present time -- in fact I probably do, the conservation 


pledge of the Federation is: 
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"I give my pledge as a Canadian to save 
and faithfully defend from waste the 
natural resources of my country, its 
soils, minerals, air, water, forests and 

Wibdbite. 

Sorimethate@respect Siesay brteis wery much 
within the purview, Mr. Chairman. It's simply a matter 
of interpretation of what is the scope of the hearing. 
Team itnying: rmealiyitto tiny tand t= ree senctiNnitthinetie 
scope of the hearing, try and avoid the necessity of 
taking time dealing with it, but if the Board declares 
Tt asjecthentel twill icertain lyitdeatitewrenerc: 

THE! ‘(CHATRMAN (We ll)< “stirs! ourleview? Mr- 
Hanna, that you should probably in your client's 
interest focus on Documents 1 and 2 and other parties 
will likely be focusing on Document 3 as well as parts 
ofwigsand #22 

MR. HANNA: That's probably a good 
Suggestion, Mr. Chairman. As I said earlier in the 
session today, I think there is some value in that and 
I will speak to other counsel in that respect, but the 
reasons’ brougkhe thvsPicrwardsis ™reaiiy. & dom Vewanteaco 
in any way prejudice the rights of my client in terms 
Offs thein ‘concerns wiithethac, 


Limthatecouldeberdealtwwatnethroughaother 
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counsel, -Dewrllacertainiy do that: 

THE CHAIRMAN: Anything further from any 
other counsel? 

Mr. Edwards? 

MR. EDWARDS: Just with respect to our 
statement of issues, Mr. Chairman. The portion on page 
2 respecting our questioning on paragraphs 27 to 40, 
that's through Document 3, I expect and anticipate I 
Will be extremely brief in that area and I just wanted 
to advise counsel of that. 

Our questioning will primarily focus on 
what is on the first page and since everybody under the 
sun seems to have... 
=—-Discussioneoft the record 

Pipe CHAIRMAN 7S Orry* 

MR. EDWARDS: Since everybody under the 
sun seems to have an interest in the changes or the 
proposed changes to the Crown Timber Act, I probably 
won't even have to address that in my cross-examination 
because I am sure other counsel would have already 
covered it. 

THE CHAIRMAN: Okay. Do you have any 
comments? 

MS. BAIR-MUIRHEAD: No additional 


comments, no. Thank you. 
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THE CHAIRMAN: Okay. Is there any 


representations to be made with respect to this scoping 


session? 

Ms. Murphy? 

MS. MURPHY: Mr. Chairman just two things 
I wanted to mention. First of all, one of the issues 


you've raised today is about the effectiveness 
monitoring discussion that's in Panel 2 and what has 
resulted from or since the end of the ESSA exercise and 
soutor tn: 

Just to advise you, I would imagine you 
haven't had time to look, but in response to a number 
of questions that were raised about that very set of 
issues, what we did was provide last week a current 
update on the three monitoring programs with respect to 
moose, fish and tourism guidelines and also an update 
on the wildlife population monitoring information 
that's in that panel. 

THE CHAIRMAN: Did we get that? 

MS. MURPHY: Yes, it was sent out last 
Thursdayrw elt tis cupeto edateieas tof glaseethuusday: 

THE BCGHATRMANSmPyWe ll Sel tTapologize © ladon 2a 
think the Board has seen it. 

MS. MURPHY: Well, that may well be, Mr. 


Chairman. I had it delivered to my friends last week. 
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We hope that that goes some distance in answering a 
number of questions related to that. 

I do have one another matter I would like 
to raise, and I mentioned it at the very beginning of 
this afternoon. As you will recall - and, 
unfortunately, I don't have the transcript references 
and: Ieidon.uesknowsthate tes “1mportant-— but as you will 
recall, there was some discussion back in Panel 8 about 
Dr. McNamee and whether it would be necessary to call 
him in the evidence of Panel 16. 

In preparation - and I would advise you 
at this time the matters that we are planning to deal 
With are very much the ones that the Board has raised 
today Gi and Anypreparatiron, for ‘thatee it: ifs) our iwiew 
that we don't have any particular reason of our own to 
call Dr. McNamee. Also, in the very short time I had 
to look at the statements of issues, I don't see any 
particular issue being raised that will be dealt with 
by Dr. McNamee. 

And® @£ In could) just’ add one another 
practical matter. Dr. McNamee has advised - and he is 
interested in knowing the outcome of this obviously - 
but he has advised that between now and mid-December he 
widdebey—-she wstcurrentlyain Vietnam,’ he will) then be 


in Vancouver and Newfoundland, and then starting the 
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15th I believe of January to the 2nd of February he is 
in Bangkok. 

I would suggest that if my friends do 
have anything specific they would like to deal with Dr. 
McNamee about, and I don't have any specifics that they 
have raised, it would probably be best to wait until 16 
is finished and see if there really is anything left of 
any substance. 

THE CHAIRMAN: Well, we certainly concur 
with that because we expect to be finished with 16 
prior to when you've indicated he will be available in 
any event. 

MR. HANNA: Mr. Chairman, I am prepared 
to) agreerito: that.echbutetawouldisl kes itosdnawi youn 
attention to the transcripts and a commitment was made 
there, simply for the record. 

I am looking on Volume 69, page 11801 and 
at that time Mr. Armstrong was cross-examining Panel 8 
and he was attempting to look at the effects monitoring 
program and the costs associated with that, the 
document was brought forward. And perhaps I can just 
read you two or three sentences out of mee a. ila 
juste clara tyethisea ssues 

"MR. STRAIGHT: I am reasonably certain 


EronG@thePtveieethateythiseshonesof tne 
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references in Panel 16 subject to 
comparing the actual, whether this is a 
drantiwor- aeLinal ones rout tteappearsi slike 
Hp eisera final Gone tand4there “is centainly 
the reference to this material in Panel 
Gr 

Whichfinefact=there*is: 

"MR. FREIDIN: I am advised that it is 
therers and= tints rs fasmat ten which is 
going to be dealt with in Panel 16 and 
one of the things we were hoping to do 
by having Mr. McNamee reappear in Panel 
6m aseyoutrecall@atter the*scoping 
Session@ein Toronto; was to avoid igetting 
into that monitoring aspect. 

THE OPCGHALIRMAN: @*Okay: ‘tWell; Mr. 
Armstrong, we have received assurances 
from the proponent that it will produced 
and if produced as part of the witness 
statement of Panel 16, Dr. McNamee will 
be a member of that panel and, therefore, 
it would seem that any questions you 
might want to put to him regarding this 
report, the cost issue itself, should 


probably better await that panel." 
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And it was for that reason that he had 
expected to see Dr. McNamee, in fact terminated our 
questions at that point during the cross-examination of 
that panel. 

THE CHAIRMAN: Okay. As we recall there 
was more than just Dr. McNamee from ESSA that was 
involved in this effectiveness monitoring; was there 
not? Couldn't somebody else, if necessary, be produced 
other than Dr. McNamee? 

MSs MURPHY .,esCGentainlys (| elecdonsteaispuce 
for one minute that there was a discussion at that 
stage of calling Dr. McNamee. My question is whether 
it is necessary to do so. 

If the questions that people wish to ask 
are questions about what's actually happening, what's 
actually the cost and so forth, then certainly there 
would be people other than Dr. McNamee that could 
answer that and it is our view that we would be 
perfectly happy to have people here available to answer 
questions specific to what is actually happening, he 
wouldn't be able to do that. If I knew what kinds of 
velg@i@legoe ome 

THE, -CHADRMANS ieAlT right. ©Why don Gawe 
do it on this basis: Why don't the parties who would 


otherwise want to examine Dr. McNamee on some aspect of 
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Panel 16's evidence put their questions in writing with 


respect to that part of the evidence and we will ask 


the Ministry to either produce somebody else on the 


panel who can answer those questions or otherwise have 


Dr. McNamee respond to an interrogatory in that regard. 


Chairman. 


McNamee to be 


adjourn until 


MR OHANNA] “That wid) be fine, Mr. 


THE CHAIRMAN: And we will not expect Dr. 
called for this panel. Okay? 

MR. HANNA: Fine. 

MSeeMURDHY gee lhnat. serine, 

THE CHAIRMAN: Anything else? 

(no response) 

Okay, ladies and gentlemen, we will 

8:30 tomorrow morning. 


Thank you. 


---Whereupon the hearing adjourned at 8:30 p.m., to be 
reconvened on Wednesday, October 11th, 1989, 
commencing at 8:30 a.m. 
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